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712 37
th

 Street South 

Birmingham, AL 35222 

Tel: (205) 458-0095 

Fax: (205) 458-0094 

edillard@blackwarriorriver.org 

www.BlackWarriorRiver.org  

 

Gina McCarthy, Administrator 

U. S. Environmental Protection Agency 

Office of the Administrator 1101A 

1200 Pennsylvania Avenue, NW 

Washington, D. C. 20460 

 

Heather McTeer Toney, Regional Administrator 

U. S. Environmental Protection Agency Region 4 

Atlanta Federal Center 

61 Forsyth Street, SW 

Atlanta, GA 30303-3104 

 

Re: Request that EPA Initiate a Public Process under § 404(c) of the Clean Water Act to Prohibit the 

Dredge and Fill of Waters at the Proposed Shepherd Bend Mine because it will have   an 

“Unacceptable Adverse Effect” on the Municipal Water Supply of Birmingham, Alabama 

 

Dear Administrator McCarthy and Regional Administrator Toney: 

 

 Black Warrior Riverkeeper, Inc. (“Riverkeeper”) is a nonprofit organization located in 

Birmingham, Alabama, whose mission is to protect and restore the Black Warrior River and its 

tributaries.  Together with the Southern Environmental Law Center (“SELC”), we ask for your help to 

address a critical source water protection and public health issue for the Black Warrior basin.   

 

 Our State environmental agency, the Alabama Department of Environmental Management 

(ADEM), has issued a draft National Pollutant Discharge and Elimination System (NPDES) permit to 

Shepherd Bend, LLC for a 1,773 acre strip mine.
1
  The Shepherd Bend Mine already has a mining 

permit for the initial segment of the mine from the Alabama Surface Mining Commission (“ASMC”)  

 

 

                                                 
1
 ADEM originally issued the NPDES permit in 2008; however, Shepherd Bend, LLC has not begun mining at the site and 

has applied for a reissuance of the permit.  Represented by SELC, Riverkeeper pursued an administrative and legal challenge 

of the original NPDES permit that was ultimately unsuccessful.  See Black Warrior Riverkeeper, Inc. v. Alabama Department 

of Environmental Management, Case No. 2110520 (Ala. Civ. App. March 15, 2013).   

   

mailto:edillard@blackwarriorriver.org
http://www.blackwarriorriver.org/
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and a § 404 permit from the U. S. Army Corps of Engineers (“the Corps”).
2
  The proposed coal mine 

will discharge as close as 800 feet across the river from a public drinking water intake on the Mulberry 

Fork of the Black Warrior River.
3
  The Mulberry Fork Intake serves over 200,000 primarily low income 

customers of the Birmingham Water Works (“BWWB”).
4
   

 

We are part of a collaborative group of stakeholders including environmental groups, 

organizations, businesses, local residents, and Birmingham drinking water consumers who oppose the 

Shepherd Bend Mine because of the demonstrable harm the mine’s operations will cause to our source 

of drinking water.  The Birmingham Water Works Board (“BWWB”) has significant reservations about 

flaws in permits issued to Shepherd Bend, LLC, and serious concerns about whether the BWWB’s 

current conventional treatment process at the Western Filter Plant will be adequate to treat coal mining 

contaminants discharged by the proposed coal mine. As proposed, ten of Shepherd Bend Mine’s 29 

discharges will enter the Mulberry Fork upstream of the drinking water intake, and one is directly across 

the river from the intake, as the NPDES map illustrates.   

                                                 
2
 The ASMC permit (P-3945) was issued on October 19, 2010 but is the subject of a current appeal by the Birmingham Water 

Works Board.  The Corps issued a § 404 permit for Shepherd Bend Mine pursuant to Nationwide Permit 21 on September 10, 

2008 (SAM-2008-457-HWL).  That permit was extended on September 16, 2010, suspended on December 8, 2010, 

reinstated on July 9, 2010, and then reauthorized under NWP 21a (the 2012 Grandfather Provision that allowed previous 

NWP 21 authorizations an additional five years to complete work) on February 14, 2013.  Upon information and belief, no 

fills have been conducted at the site.  That NWP 21 is the subject of current litigation, together with 40 other authorizations 

issued by the Corps under NWP 21(a).  See Black Warrior Riverkeeper, Inc. and Defenders of Wildlife v. U. S. Army Corps of 

Engineers, et al.,  No. 14-12357-A (11
th

 Cir. 2014).  In addition, Riverkeeper believes that the 2008 NWP 21 authorization 

(for just a 308 acre segment of the mine) was improvidently granted by the Corps.  See discussion at pp. 7-8, infra. 

   
3
 The BWWB characterizes the Mulberry Intake as the “workhorse” of Birmingham’s water system.  The intake is used all 

the time except when it breaks or there is a significant water quality issue.  Since 1989, the intake has been the source of 

drinking water for every possible use from residential to commercial and business to medical facilities, according to Assistant 

General Manager of Operations and Technical Services, Darryl R. Jones.  Jones states that water from the plant is generally 

distributed “west of I-65, as far north as Warrior, Kimberly, Arkadelphia Road, [and] Corner” down to “Gardendale, 

Fultondale, to downtown Birmingham,” and to wholesale customers “Brookside, Graysville [and] Pleasant Grove” not to 

mention at various times to Ensley, West End, Oxmoor Valley, Homewood, and parts of Vestavia, and Hoover.  

 
4
 In comparison with the State of Alabama and the United States, income levels of the Black Warrior River watershed are 

low. The per capita income of the watershed, at $15,597, is only 72 percent of that of the United States ($21,587) and 86 

percent of that of the State of Alabama ($18,189). Likewise, the median household income of the Black Warrior River 

watershed, at $32,079, is 76 percent of that of the nation ($41,994) and 94 percent of the State ($34,135).  Black Warrior 

River Watershed Management Plan at 2.58 (2003).   According to more recent data, Birmingham and almost every 

community served by the intake continues to reflect this unfortunate trend.  See generally http://www.city-data.com (last 

accessed July 30, 2014). 

 

           

 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CB8QFjAA&url=http%3A%2F%2Fwww.cleanwaterpartnership.org%2FuploadedFiles%2FBlack%2520Warrior%2520Management%2520Plan.pdf&ei=vAvZU-TVA8bboATw8IHoAQ&usg=AFQjCNFJr0D7XJcDLlNss7HJyXiQh-p3qA&bvm=bv.72185853,d.cGU
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CB8QFjAA&url=http%3A%2F%2Fwww.cleanwaterpartnership.org%2FuploadedFiles%2FBlack%2520Warrior%2520Management%2520Plan.pdf&ei=vAvZU-TVA8bboATw8IHoAQ&usg=AFQjCNFJr0D7XJcDLlNss7HJyXiQh-p3qA&bvm=bv.72185853,d.cGU
http://www.city-data.com/
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A. Potential Harms of the Shepherd Bend Mine 

 

The location and configuration of Shepherd Bend Mine’s proposed operation, located in such 

close proximity to the drinking water intake, would likely result in mining-related pollutants traveling 

directly to the intake and to the BWWB’s Western Filter Plant.  In the words of the BWWB in an earlier 

NPDES permit comment letter, the proximity of a proposed mining operation to a major municipal 

water supply intake is “unprecedented.”  As stated by three leading national experts on the issue of 

mining impacts, “surface coal mining leads to severe, persistent and far-reaching degradation of water 

quality . . . .”  See February 20, 2014 Comment Letter from Dr. Emily Bernhardt, et al., to the Alabama 

Surface Mining Commission at p. 2.  (The letter is available on the Riverkeeper website at  

http://www.blackwarriorriver.org/pdf/Bernhardt.et.al.to.ASMC.2.19.14.pdf.  These scientists, with 

extensive expertise on these environmental and public health issues, state    

  

http://www.blackwarriorriver.org/pdf/Bernhardt.et.al.to.ASMC.2.19.14.pdf
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[d]espite our extensive collective experience regarding permit applications 

in the coalfields of West Virginia and Kentucky, the [Shepherd] Bend 

mine is the first mining permit application that we have seen immediately 

adjacent to a public drinking water supply.  Given the extensive literature 

linking surface coal mining to a variety of human health problems with 

enormous associated public health costs (see attached summary of this 

literature, APPENDIX 2) such activity seems particularly ill advised. 

 

Id.  As you know, drainage from coal mines can have high concentrations of metals like iron, 

manganese, lead, zinc, copper, cadmium and aluminum, among others.  This drainage can be further 

compromised by the presence of arsenic and mercury, as well as elevated concentrations of dissolved 

and suspended solids as well as sulfates.  The Warrior Coal Field is known to have locally elevated 

concentrations of mercury, as well as elevated levels of arsenic, molybdenum, selenium, copper and 

thallium.  See Gold, Dielhaber and Hatch, Modes of Occurrence of Other Trace Elements in Coals from 

the Warrior Field, Black Warrior Basin, Northwestern Alabama (April 27, 2004).  In addition to 

presenting a danger to established aquatic life and habitat, these pollutants can drastically increase costs 

of drinking water treatment and present a very real threat to the public health. 

 

Of the 29 outfalls proposed by this permit, ten will be located upstream of the intake within three 

miles, and one as close as 800 feet (directly across the river).  Notably, the eighteen outfalls downstream 

of the intake could also affect source water quality because this segment of the Mulberry Fork has been 

documented to flow backwards at times due to up and downstream dam regulation by Alabama Power 

(Smith Dam) and the Corps (Bankhead Dam) as well as hydropower generation by Alabama Power 

(Smith Dam & Bankhead Dam).  Moreover, this segment of the Mulberry Fork can be influenced by 

significant reverse draw due to powerful pumps at the Mulberry Intake operated by the BWWB.  Even if 

Shepherd Bend Mine manages to comply with its regulatory permits, the elevated levels of metals, 

suspended solids and dissolved solids in the water at the intake resulting from even permitted discharges 

or blanket precipitation event exemptions allowed by the NPDES permit would mean that the BWWB 

likely will not be able to meet applicable drinking water quality standards in the future, particularly 

given the Mulberry Fork’s degraded condition in this location.  See generally ADEM’s Surface Water 

Quality Screening Assessment of the Cahaba and Black Warrior River Basins – 2002 (June 10, 2004).
5
  

                                                 
5
 A review of this water quality assessment demonstrates major impairment from mining and sedimentation to the area of the 

Mulberry Fork designated “Public Water Supply.” For instance, Appendix D of the document lists the impairment potential 

due to mining of the sub-watershed as “High.” Appendix I of the document shows that this sub-watershed carries the highest 

sediment load in terms of tons/per acre/per year in the entire Mulberry Fork watershed, and that the largest contributor of 

sediment is mined lands. Appendix M indicates that the sub-watershed has higher concentrations of Total Dissolved Solids 

than anywhere else in the Black Warrior River basin.  The impacts the proposed mining fills will have on downstream water 

quality at Shepherd Bend must be evaluated and considered by EPA.  See Mingo-Logan Coal Co. v. USEPA, Civil No. 1:10-

CV-00541-ABJ, (D.D.C.) Doc. 100, p. 9 (“The consideration of downstream impacts is . . . directly authorized by the 

404(b)(1) Guidelines, which both the Corps and EPA are authorized to consider”). 
 



 

 

5 

 

 

In these circumstances, neither EPA nor the Corps should allow the additional loading of sediment and 

other pollutants that will occur as a result of Shepherd Bend Mine’s § 404 permit.  

 

Shepherd Bend Mine’s proposed discharges under both § 404 and § 402 will likely force the 

BWWB to invest in additional, costly treatment technology in order to protect the integrity of its 

drinking water supply.  Any related increases in treatment costs would not be borne by Shepherd Bend, 

LLC but would be passed on to the BWWB’s entire 600,000 rate base, many of whom live in low 

income and/or environmental justice communities.  Data produced by the BWWB during a recent Lands 

Unsuitable for Coal Mining Petition (“Petition”) filed by Riverkeeper for the Mulberry Fork Public 

Water Supply area with the ASMC specifically demonstrates that, even prior to coal mining 

commencing at Shepherd Bend, raw water concentrations at the Mulberry Intake frequently exceed 

applicable EPA drinking water standards.  See Birmingham Water Works Board Mulberry Fork 

Drinking Water Data October 2010 --- August 2013.  According to that data, aluminum exceeded the 

secondary drinking water standards at least 17 times at the BWWB Mulberry Intake.  Id.  Manganese 

exceeded the secondary drinking water standard at least 11 times at the Intake.  Id.  Organic carbon 

exceeded the Treatment Technique standard at least 6 times at the Intake.  Id.  Iron exceeded the 

secondary drinking water standard at the Intake on at least 2 occasions.  Id.  On September 13, 2011, the 

cadmium concentration at the Intake measured 79.2 μg/L (more than 15 times the primary drinking 

water standard).  Id.  On August 6, 2013, the lead concentration at the Intake measured 13.9 μg/L, just 

under the primary drinking water standard of 15 μg/L.  Id.  

 

Three BWWB monitoring stations located within the Mulberry Fork’s designated Public Water 

Supply section also report a number of exceedances in water quality, even without the additional 

proposed discharges from Shepherd Bend Mine.  The most recent data (2007-2013) from these three 

stations yields the following.  Frog Ague Station had 27 exceedances of aluminum, 20 exceedances of 

manganese, 13 exceedances of Total Organic Carbon, and 7 exceedances of iron.  Furthermore, the 

concentration of antimony at this station approached the primary drinking water standard on three 

separate occasions.  Barney Tressel had 25 exceedances of aluminum, 15 exceedances of manganese, 7 

exceedances of Total Organic Carbon, and 9 exceedances of iron.  In addition, this station also had one 

exceedance each of lead, antimony and cadmium.  Industrial Pump Station had 31 exceedances of 

aluminum, 15 exceedances of manganese, 11 exceedances of Total Organic Carbon and 9 exceedances 

of iron.  Even the ASMC acknowledged that these exceedances would result in “treatment difficulties or 

increased costs.”  See ASMC October 28, 2013 Lands Unsuitable for Mining Petition Decision at p. 4.  

From this data, two metals (aluminum and manganese) that show the strongest correlation to mining 

(when comparing mined versus un-mined watershed data) are also the two contaminants most likely to 

exceed the EPA drinking water standards at the Mulberry Intake. 

 

If the concentrations of these pollutants increase further as a result of Shepherd Bend Mine’s 

proposed operations, the BWWB would likely have to implement advanced water treatment technology 

not mandated by law, technology that it does not currently possess or use, and technology which would  
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require significant additional capital costs to be borne by ratepayers. See November 29, 2012 Testimony 

of BWWB Engineering Consultant Patrick Flannelly: Birmingham Water Works Board v. the ASMC and 

Shepherd Bend Mine, LLC (Flannelly) at p. 15, pp. 32-34 (certain concentrations of metals in source 

water would require advanced treatment to meet applicable drinking water standards).  Critically, some 

mining-related contaminants are not removed by the treatment process at the Western Filter Plant. See 

BWWB’s Treatability of Potential Mining Contaminants at Western Filter Plant (Appendix A) 

(Chromium, manganese, molybdenum, sulfates and total dissolved solids).  Other pollutants may be 

partially removed by treatment, but the effectiveness of that treatment depends upon maintaining limited 

concentrations of those pollutants in the source water. See id. (listing aluminum, antimony, arsenic, 

cadmium, copper, iron, lead, mercury, nickel, selenium, silver, strontium, turbidity, total organic carbon, 

uranium and zinc). 

 

The identity and concentrations of these pollutants are key factors in determining whether and by 

what treatment the Mulberry Fork source water can be made safe for drinking and other uses. At certain 

concentrations or with certain pollutants, effective treatment is simply not possible using the BWWB’s 

current conventional treatment process. See BWWB’s Potential Mining Contaminants with Drinking 

Water Standards (Appendix B). Thus, the questions of where and under what circumstances mining and 

related fills occur are especially critical for the protection of drinking water sources.  The BWWB has 

stated that the Mulberry Fork source water is its most challenging to treat and it is reaching a tipping 

point where it may be unable to treat mining-related contaminants with current treatment systems. 

 

Despite the risks that the Shepherd Bend Mine poses to critical source water, a major drinking 

water supply and public health, the cumulative impacts of this and other area mines permitted under § 

404 have never been adequately assessed nor understood.  In the absence of a robust, independent and 

comprehensive study of the cumulative impacts of surface coal mining on the Mulberry Fork drainage 

and a look at how the fill and operations associated with the Shepherd Bend Mine will further contribute 

to water quality degradation, we believe that it is reckless and wrong for the Corps to permit this mine.  

This is especially so given that “recent efforts to complete this type of analysis in the coalfields of 

Central Appalachia have discovered that the impacts of surface coal mining are far more damaging and 

long-lasting than permit applicants would have one believe.”  See February 20, 2014 Comment Letter 

from Dr. Emily Bernhardt, et al., to the Alabama Surface Mining Commission, supra, at p. 2.  As stated 

by these three preeminent experts on the issue, “extensive research conducted in the central 

Appalachians makes it very clear that there are good reasons to be concerned about the water quality 

implications of surface coal mines,” and that “[w]ithout similar research and evidence to the contrary, 

the citizens and managers of Alabama would be prudent to assume that the same trends apply.”  Id.  

 

B.  EPA Should Veto the Corps’ § 404 Authorization for Shepherd Bend 

 

  In view of the forgoing, we urge EPA to use its authority under the Clean Water Act to prohibit 

the unacceptable environmental impacts of the proposed Shepherd Bend Mine.  Section 404(c) of the 
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Act authorizes EPA to prohibit or restrict the discharge of dredge or fill material, including mining fill 

and wastes, at defined sites in the waters of the U.S. whenever EPA determines, after notice and 

opportunity for hearing, that the use of such sites for disposal would have “an unacceptable adverse 

effect” on municipal water supplies.  EPA may prohibit or veto any § 404 authorization granted by the 

Corps.  40 C.F.R. § 231.1(a).  “Unacceptable adverse effect” is defined as “impact on an aquatic or 

wetland ecosystem which is likely to result in significant degradation of municipal water supplies 

(including surface or ground water) . . . .” and “[i]n evaluating the unacceptability of such impacts, 

consideration should be given to the relevant portions of the section 404(b)(1) guidelines.”  40 C.F.R. § 

231.2(e). 

 

The purpose of the § 404(b) Guidelines is “to restore and maintain the chemical, physical, and 

biological integrity of waters of the United States through the control of discharges of dredged or fill 

material” and to implement Congressional policies expressed in the Clean Water Act.  40 C.F.R. § 

230.1.  The Guidelines establish a rebuttable presumption against allowing any discharge unless it can 

be demonstrated that the discharge will not have an unacceptable adverse impact “either individually or 

in combination” with known and/or probable impacts of other activities affecting ecosystems of concern.  

Id.  A significant problem with the Corps’ numerous past authorizations of dredge and fill activities at 

mine sites upstream of the Mulberry Fork drinking water intake is that their cumulative impacts are 

unknown because they have never been adequately studied by the Corps nor by any other regulatory 

agency.
6
 

 

We believe the 404(c) process offers the proper means to assess those impacts as well as 

determine whether the proposed fills at Shepherd Bend Mine can occur without further degrading the 

municipal water supply of Birmingham, such that the § 404 permit should be vetoed or prohibited.  The 

current NWP 21 authorization issued by the Corps erroneously determines that the mine will fill  0 

linear feet of stream under § 404.  However, as proposed by the ADEM NPDES permit, Shepherd Bend 

Mine appears to dam up ten streams defined as ephemeral or intermittent streams on available USGS 

topographic maps and as documented in the National Hydrography Dataset (“NHD”).   According to 

calculations based upon the NHD information, mining at Shepherd Bend would actually impact 

approximately 26,885 linear feet of ephemeral and intermittent streams, and not the 0 linear feet 

represented by the piecemeal NWP 21 authorization.
7
 

                                                 
6
  See Black Warrior Riverkeeper, Inc. and Defenders of Wildlife v. U. S. Army Corps of Engineers, et al.,  No. 14-12357-A 

(11
th

 Cir. 2014) ((challenge of the Corps’ use of the 2012 NWP 21(a) to extend previous authorizations in the Black Warrior 

basin without an assessment of the cumulative environmental effects)  See also Kentucky Riverkeeper, Inc. v.Midkiff, 800 F. 

Supp. 2d 846 (E.D. Ky. 2012), rev’d sub nom. Kentucky Riverkeeper, Inc. v. Rowlette, 714 F.3d 402 (6th Cir. 2013); Ohio 

Valley Envtl.Coal. v. Hurst, 604 F. Supp. 2d 860 (S.D. W.Va. 2009) (successful challenges of the Corps’ use of 2007 NWP 

21 which limited the scope of its use and pointed out the failure by the Corps to adequately consider impacts).  

 
7
 Apparently, the NWP 21 authorization issued to Shepherd Bend, LLC covers only  308 of the total 1,773 acres proposed for 

the mine, which greatly understates its potential impacts.  See September 10, 2008 Letter to Shepherd Bend, LLC from Cindy 

House-Person, Office Manager, Inland Branch, Regulatory Division, U. S. Army Corps of Engineers Birmingham Field 

Office.  
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  The specific breakdown of the instream impoundments and upstream stream reaches to be filled 

or altered by the Shepherd Bend Mine as proposed are as follows: 

 

DSN001 – 2,474 linear feet of stream  

DSN002 – 3,047 linear feet of stream 

DSN003 – 2,921 linear feet of stream 

DSN008 – 3,465 linear feet of stream 

DSN016 – 2,471 linear feet of stream 

DSN017 – 2,316 linear feet of stream 

DSN020 – 1,733 linear feet of stream 

DSN022 – 4,621 linear feet of stream 

DSN024 – 2,034 linear feet of stream 

DSN028 – 1,803 linear feet of stream 

 

This significant discrepancy is a prime illustration of how the regulation of mining is failing the citizens 

of Alabama and the environment.  Reviewing mines piecemeal through increments, revisions, name 

changes and sequential permits greatly understates and disguises their impacts.  The example of 

Shepherd Bend Mine highlights the need for oversight and change --- because the process is not 

working.  The EPA has the responsibility to determine the full extent of the fills that Shepherd Bend, 

LLC proposes to conduct under the auspices of § 404 and ultimately whether these fills will have an 

unacceptable adverse effect on the municipal water supply of Birmingham and surrounding 

communities.      

 

The Regional Administrator has the authority to initiate the § 404(c) public process, 40 C.F.R. § 

231.3(a), and the Shepherd Bend Mine offers a paradigmatic example of why EPA is entrusted with this 

authority.  Initiating the § 404(c) process will allow EPA to conduct an ecological risk assessment to 

determine if the 26,885 linear feet of streams associated wetlands near the Mulberry Intake are 

appropriate for disposal of dredged or fill material associated with the Shepherd Bend mining operation 

in view of their proximity to the municipal water supply. 

 

EPA should take this step to initiate the § 404(c) process because of the likely adverse impact to 

the drinking water source explained above and the unacceptable environmental effects that would result 

from mining related fills and other activities at the site.  Applicable regulatory processes (which have 

allowed this coal mine to receive permits) are simply not adequate to account for the risks associated 

with the proposed Shepherd Bend Mine.  To date, the focus and emphasis of each regulatory agency 

involved has been to determine whether the mine (or segments of the mine) meet threshold permit 

requirements, and not whether mining can (or should) occur safely on top of the public water supply.  

Due to the potential for adverse environmental impacts and the inadequacies of the current permitting 

process, the EPA should respond to our request by initiating public process under Section 404(c) of the 
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CWA.
  

Public process under Section 404(c) will enable the EPA to gather information about the 

proposed Shepherd Bend Mine, accurately assess its impacts and communicate with the Corps, State 

agencies, and stakeholders in order to work to effectively determine next steps to protect the municipal  

water supply. 

 

In 2014, drinking water issues have occupied a prominent place in the national discourse with the 

recent crisis in Toledo, Ohio, the chemical spill into Charleston’s drinking water and Duke Energy’s 

coal ash spill into the Dan River, the source of Southside Virginia’s drinking water.  West Virginia U.S. 

Senator Joe Manchin said it best: “In our state, we have always worked hard to produce the energy and 

chemicals that power this country, but this cannot come at the cost of access to safe and clean drinking 

water.”  We know that such a catastrophic event could affect the Mulberry Fork drinking water because 

it already has, although not as a result of coal mining.  In 2006-2007, the BWWB had to shut down the 

Mulberry Intake for seven months to avoid having disinfection byproduct violations resulting from 

upstream bromide discharges that contaminated the source water.   The bromide was traced to Arab, 

Alabama, 90 miles upstream of the intake.  According to the BWWB, the amount of bromide 

represented a very small concentration of that chemical, but nonetheless it was untreatable and forced 

the intake to shut down for seven months.  Just as the Mulberry Fork lacked the assimilative capacity for 

bromide under low flow conditions, available data suggests that the source water similarly may not be 

able to assimilate the metals and total dissolved solids that would be released by Shepherd Bend Mine in 

such close proximity to the drinking water intake.  

 

We welcome any role or influence EPA can play to help us protect our drinking water source.  

The § 404(c) process affords EPA the opportunity to assist the many residents of Birmingham who must 

rely on the Mulberry Fork for clean, safe and affordable drinking water.  Please know that we appreciate 

your consideration of our request for a comprehensive scientific review of Shepherd Bend Mine’s 

impacts on one of Birmingham’s major municipal water supplies, and for any help EPA can provide to 

make sure that Shepherd Bend Mine does not compromise our drinking water. If you have any questions 

or should you require any additional information, please do not hesitate to contact us.  We look forward 

to your response. 

 

Sincerely, 

 

Black Warrior Riverkeeper, Inc.    Southern Environmental Law Center 

      
Eva Dillard      Catherine M. Wannamaker 

Staff Attorney      Senior Attorney 
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Nelson Brooke 

Riverkeeper 

 

 
John Kinney 

Enforcement Coordinator 

 

cc: James D. Giattina, Director 

 EPA Region 4 Water Protection Division 

  

 Duncan Powell, Chief 

 EPA Region 4 Surface Mining Team 

 

 Mark LaRue 

 EPA Region 4 Surface Mining Team 

  

Colonel Jon J. Chytka, Commander (via e-mail)  

Mobile U.S. Army Engineer District 

 

Lance R. LeFleur, Director  

ADEM  

 

Glenda Dean, Chief 

ADEM Water Division 

 

Russell Kelly, Chief 

ADEM Permits and Service Division  

 

Catherine McNeill, Chief 

ADEM Mining and Natural Resource Section 

 

Sherry Wilson, Director  

Office of Surface Mining  

Birmingham Field Office  

 

Dr. Randall Johnson  

Alabama Surface Mining Commission 
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